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BUSINESS HALACHA INSTITUTE
Choshen Mishpat Learning Program

WELCOME TO BHI's Choshen Mishpat learning program. This program is designed to
enable you to learn the laws and applications of Choshen Mishpat on YOUR level, at YOUR
pace, and at YOUR convenience. The program consists of source material, summaries,
practical examples, audio shiurim, and expanded Mareh Mekomos for you to explore. BHI
also provides live support to assist you throughout your learning.

THE PROGRAM may be studied at many different levels. We recommend you spend a
few minutes before you begin to familiarize yourself with the different segments of the
curriculum, and to choose what material to focus on. Below is a brief description:

1) THE core material is the Shulchan Aruch. There is simply no substitute for learning
directly from the source. However, it is difficult to understand Shulchan Aruch without the
background texts, and there is an overwhelming amount of information in the commentaries.
To alleviate these challenges, you can avail yourself to the following:

2) BACKGROUND source material. To properly understand Shulchan Aruch, it is
recommended to first learn through the sources of the halachos. The Mareh Mekomos
section provides the relevant Psukim and Gemarah from which the Shulchan Aruch is
derived.

3) SOURCE material and specific commentaries for each Sif. The curriculum highlights
the critical commentaries on each Sif that are most relevant to understanding the text and
its modern application.

4) BRIEF summary of each Sif ensures you understand and assimilate the main points
of what you have learned. It includes practical cases to demonstrate how the concepts and
halachos are applied to real-life scenarios.

5) TEsHuUvVOSs and Rishonim. The actual Hebrew texts that are referenced in the
summary are quoted at the end of each segment.

6) LINKs to shiurim. Multiple shiurim are offered for each siman, ranging from brief
five-minute case studies, to advanced shiurim that thoroughly analyze each Sif. Sample
them all until you find the perfect match!

7) IYUNIM contains additional Mareh Mekomos for the advanced learner.

8) SuUPPORT. BHI provides support and guidance for any question about Halachah, the
material, or how to use the curriculum through our Hotline and website.

WWW.BUSINESSHALACHA.COM


http://businesshalacha.com
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Introduction

Siman 227 focuses on the laws of Ona'ah- taking advantage of a buyer or

seller by charging/paying an unfair price. Issues discussed include: the prohi-
bition against Ona’ah, the recourse available to the injured party, the defini-

tion of Ona’ah, and limitations and exceptions.
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Overcharging an unsuspecting buyer or underpaying a naive seller violates the issur de-
oraysa of Ona'ah. A unique aspect of this prohibition is that although both parties willingly
agreed to the price and neither party was coerced or mislead in any way, nevertheless, if the
buyer is unknowingly paying above its market value, the seller violates Ona’ah. This applies
even though the buyer initiated the deal- he unilaterally offered the seller an above-market
price for the product without any solicitation. Simply accepting an offer that is inconsistent
with market value is prohibited, unless the counterparty was notified of its true value and
consciously agrees to overpay/undercharge. (See Sif 21 for the correct formula to waive
Ona'ah)

Think about it!

Ona'ah applies both to the buyer and seller. Although we typically think that sellers
take advantage of unsuspecting buyers, the reverse can be true as well. If a seller does
not realize the value of what he has, a buyer that underpays will violate the prohibition
of Ona‘ah.
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Of note is that Halacha does not attempt to set
market prices. These are determined by free-mar-
ket forces, government regulation, or by some
combination of the two. Regardless of how prices

R YYD

are set, Ona'ah precludes a person from taking
unfair advantage of a counterparty’s unfamiliar-
ity with the market norms. See section “Market
Price” for a discussion of the factors that are taken into account to determine pricing.

Think about it!

While in civil law the rule of caveat emptor means that each person looks out for
his own interests, Halacha has a diametrically different approach. Each person bears
responsibility to ensure that he is not taking unfair advantage of his counterparty’s mis-
take or lack of knowledge.

Another critical point is that Ona’ah has nothing to do with profit margins. It is completely
permitted for a merchant who manufactures items cheaply to mark up his goods as much
as he pleases, provided the final sales price is consistent with market value. Conversely, a
merchant that overpays for his merchandise may not overcharge his customers, and will be
forced to suffer a loss.

Think about !

By definition, an item that has no market price cannot violate Ona'ah. Therefore, an
inventor is free to set any price he chooses for a new item for which a market does not
exist.

Think about it!

The Ritvah (Kiddushin 8a) introduces a concept of individual value. If an item has extra
value to a particular person, charging him that value would not violate Ona’ah. This ap-
plies when the person truly values the item more than its typical sale price. In contrast, a
person that has no special affinity for the item and is forced to overpay out of despera-
tion would be able to claim Ona’ah afterwards. See however Ktzos (227 (1)) that rejects
this concept.

Questions or Shailos can be submitted via study@businesshalacha.com or 718.233.3845 ext 203
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Market Value

The prohibition against Ona’ah is when a seller overcharges, or a buyer underpays, for
goods. In order to determine whether Ona’ah has been violated, it is critical to understand
what the base ‘market price’ of an item is. Surprisingly, this is not discussed explicitly by the
earlier Poskim- market price seems to have been considered a self-evident concept that
required no further elaboration. However, in today's fractured marketplace, it has become
increasingly difficult to determine a precise market price. There are however, a number of
rules to keep in mind:

1) Market price varies by geographical location- pricing in one city does not create a market
price in another city. Each city has its own economic forces and an independent market, and
vendors in one city are not bound to factor in the prices in another city. Presumably, an inter-
net price cannot either be compared to pricing in a ‘brick and mortar’ location- there is typi-
cally a premium charged for the ability to see and feel the item and to be able to take your
purchase home immediately. Thus, while the internet price will indirectly influence Ona’ah
by effectively capping the price a store will be able to charge, it will not directly define the
market price for a physical store.

2) Market price reflects the entire package of goods and services being sold. A purchase on
credit may have a higher market price than a cash price; although the item is identical, the
credit sale includes the benefit of a ‘loan” which may be reflected in the higher price (subject
to the laws of Ribbis). Similarly, a full service store may charge a premium over a ‘big box’
department store on account of the superior services that they offer. Another application
would be the pricing from internet vendors that have differing customer ratings. A merchant
that has better customer service and is more established is providing additional value, which
may be reflected in the sale price.

3) Most goods today have a range of acceptable pricing. See Aruch Hashulchan 227 (7)
that any price that is commonly found in the marketplace is considered a legitimate market
value. Thus, if a particular good is widely sold by stores for either $50 or $60, either price
would be considered acceptable. If however, a particular vendor charges above $60, or if
a buyer pays below $50, Ona’ah would apply. In practice, this fact makes a claim of Ona’ah
very difficult to prove. To the extent that a significant number of vendors sell the item at a
particular price, there would be no claim of Ona’'ah according to the Aruch Hashulchan even
if the majority of vendors sell for a lower price. Thus, to prevail on a claim of Ona’ah, it is not
enough to establish the average price for an item, but rather that the price paid is not an ac-
ceptable market price.
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The recourse available to the party that was taken advantage of depends on the level of
Ona'ah- if the sales price is exactly one sixth off, the sale remains in force, but the amount of
the Ona’ah must be returned.

There are two ways to calculate the percentage of Ona’ah. The first is based on the item'’s
market value. For example, if an item’'s market value is $6, than charging either $5 or $7
would be Ona’ah of 1/6 of the items true value. The second method is based on the sales
price. Charging $6 for an item worth $5 results in 1/6 of the sales price being Ona’ah. ( if we
focus on the market value, 1/6 of $5 is approximately 83 cents, which means that charging
an extra dollar would be above the 1/6 threshold. In this case using the sale price (which is
$6) leads to greater leeway in pricing (up to $1). Conversely, paying $4.29 for an item worth
$5 means that 1/6 of the price paid is the amount by which the price is off.

As a matter of Halacha, if the price discrepancy is exactly 1/6 when using either the sale
price or market value as the base, the sale would remain in force, and the amount of Ona’ah
must be returned. See Sif 4 for the halachos when these two methods of calculating conflict
with each other.
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Think about it!

A person notices an item at a phenomenal price, and impulsively decides to buy it.
After the purchase, the seller asserts the price was an error, and proves there was
Ona'ah of exactly 1/6. The buyer would be obligated to pay the seller the amount of
the price discrepancy, even if he claims that he would not have purchased the item
at its full price. See Rav Chaim Halevy that explains that if there is a misunderstand-
ing between the parties with respect to the price, the sale is void since there was no
meeting of the minds. In contrast, a sale that was clearly agreed upon but violates
Ona’ah of 1/6 is valid, as the parties willfully agreed to its terms. Although the Torah
insists that the Ona’ah be refunded, that does not reflect a lack of agreement on the
underlying deal, but is rather a separate halachic obligation on the parties. Such ob-
ligations do not undermine the validity of the underlying agreement, and therefore
the sale must be honored in spite of the obligation to return the Ona’ah.

This explanation introduces a key insight into the laws of Ona’ah. Mispricing does not un-
dermine the validity of the sale, since there is a valid meeting of the minds and both parties
willingly accepted the price. Ona’ah is simply an added obligation that the Torah imposes
upon the parties. As such, it is a Gezairas Hakasuv, and therefore subject to various limita-
tions. The limited timeframe available to claim Ona’ah, the exclusion of real estate from its
laws, and its inapplicability to Gentiles all flow from the basic premise that the underlying
sale is conceptually valid, and Ona’ah can only be claimed to the extent that the Halacha cre-

ated such additional obligations.
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If the amount of Ona'ah was less than 1/6, the wronged party has no recourse in bais din.
Because the amount is insignificant, people are mochel, or forgive, the small price discrep-
ancy. A person that demands a refund and asserts he is unwilling to forgive even a small
amount would not prevail with his claim. See Rosh and Sif 6 for an analysis of this Halacha.
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If the Ona'ah was greater than 1/6, the in-
jured party has the right to void the sale and
demand a refund of his entire purchase price.
Thisisin contrastto when the Ona'ah is exactly
1/6, where the sale remains in force and only
the amount overcharged is refunded. The rea-
son for this difference is that when the Ona’ah
is so great, it undermines the entire basis for
the agreement, and the claim of Ona’'ah com-
pletely voids the sale. Thus, the injured party
must either return the item for a full refund,
or waive his claim of Ona’ah and accept the
sale without any adjustment to the price.

Think about !
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A person purchased a dress, and discovered that it was grossly overpriced. Asserting
the claim of Ona’ah would result in voiding the sale and receiving a full refund- if the
buyer purchased the dress for an upcoming wedding, she must choose between waiv-
ing the claim of Ona'ah and keeping the dress, or returning it and scrambling to find a

replacement in time for the wedding.
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Mechaber rules that only the injured party may claim Ona’ah- the party that committed the
Ona’'ah may not void the sale, since that would allow him to benefit from his injustice. Ramuh
however, quotes opinions that because the price is so unjust, there is no true meeting of the
minds, which undermines the entire basis of the transaction. Accordingly, even the offend-
ing party may void the sale, unless the transaction was ratified by the injured party. These
conflicting approaches are based on the two answers given by Tosphos Bava Basra 84a. See
also Rosh (Bava Basra 5:14) for a more nuanced analysis of the issue.

As explained in Sif 2, there are two methods of calculating Ona’ah- either based on the
market value or the price paid. If an item is worth $60, selling it for $50 would be Ona’ah of
1/6 of its market price, while selling it for approximately $51.43 would be Ona’'ah of 1/6 of
the price paid (1/6 of 51.43 is 8.57, which is the difference between the market value and the
price paid). If the item is sold for $51, which means that the Ona’ah is less than 1/6 based on
the market value, but the discrepancy is greater than 1/6 based on the price paid, we follow
the approach based on the market value.

Think about !

If a person discovers after Sukkos that he overpaid for his Esrog, may he claim Ona'ah?
If he is successful in his claim, does that mean that the sale is void retroactively, thereby
causing him to lose the mitzvah of Esrog? Even if he chooses to waive his claim, if the
Ona'ah was greater than 1/6, was his acquisition of the Esrog valid over Yom Tov, or only
after he discovered the Ona’'ah and ratified the sale?

If the Ona’ah is exactly 1/6, the sale remains in force and the buyer is entitled to a re-
fund of the amount overpaid. In such scenarios, the claim of Ona’ah does not interfere
with the fulfillment of the mitzvah. If however, the buyer claims Ona’ah of greater than
1/6, the sale is void ab initio, and all agree he has not fulfilled his mitzvah. If he waives
his claim, Sma 227 (8) maintains that the sale is considered valid from inception, and the
buyer has fulfilled the mitzvah. See also Nesivos 227 (1) for further discussion about the
matter. See also Bais Yitzchok (quoted in Sif 15) that maintains that the laws of Ona’'ah
will not apply to an esrog.

Questions or Shailos can be submitted via study@businesshalacha.com or 718.233.3845 ext 203
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There is no obligation to return Ona'ah if it
is less than a Perutah. Ona’ah of exactly one
Perutah is subject to a dispute.
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If the Ona’ah is less than 1/6, the sale is valid and there is no claim of Ona’ah. Neverthe-
less, the Rosh is unsure whether it is actually permissible to overcharge/underpay by this
minimal amount, as this is normal business practice, or whether it still violates the prohibi-
tion of Ona’ah, but the injured party waives his claim because of the difficulty in proving the
exact market price. The Rosh concludes that one should be stringent. Sma explains that one
should not overcharge another party by any amount, and if one inadvertently does so, they
should return the excess money to avoid the potential violation. If however, one is the victim
of Ona’ah of less than 1/6, they should not try to recoup their loss. Taz adds that if one is
overcharged by less than 1/6 and the seller wishes to refund the difference, the buyer should
not accept the payment, since he may have already been deemed to have been mochel. If
the seller, who wishes to avoid any doubt, insists on paying regardless, he should do so as a

Think about it!

If a person is about to purchase an item that is on sale for a better price in a store down the
block, should you inform the buyer? Doing so will certainly be appreciated by the customer,
but will hurt the merchant. See Chofetz Chaim (Rechilus chapter 9 paragraph 10) that if the
transaction violates Ona'ah, there is certainly an obligation to protest in order to prevent the
merchant from violating Ona’ah and to save the buyer from a loss. What if the price discrepan-
cy is less than 1/6? If it is permitted to charge a premium of less than 1/6, then the seller is do-
ing nothing wrong, and it would be loshon hara to tell the consumer that the price is inflated. If
however, Ona'ah is being violated even when the discrepancy is less than 1/6, there would be
an obligation to protest even though after the fact there would be no monetary recourse. As
the halacha is unresolved, the Chofetz Chaim rules that one should remain silent.
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To claim Ona’ah, one must act immediately.
The buyer must promptly verify the market
price and assert his claim. He is given only
the time it typically takes to bring the item to
a merchant for assessment; any further delay
is construed as a waiver of the Ona’ah. Inter-
estingly, if a person buys an item on credit,
many Poskim assert that the time limit would
not apply. A buyer has no impetus to verify the
fairness of the purchase until he actually has
to pay for the item, and therefore may wait
until payment is due to claim Ona‘ah.
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Think about it!

Today, price checking can be done almost in-
stantaneously via the internet for most items. In
such cases, any delay will void the claim of Ona’ah.
Specialty items, or goods that need expert assess-
ment, will have longer time frames.

If the buyer was unable to check the price for rea-
sons beyond his control (Oness), the time limitation
does not apply, and he may assert his claim whenev-
er he discovers the discrepancy. Sma maintains that
once the Oness releases him from the limited time-
frame, he may wait as long as he chooses to assert
his claim, while Taz requires him to assert his claim
immediately after the Oness passes.

Think about it!

It is exceptionally rare for a person to prevail
with a claim of Ona’ah in Bais Din, as people typi-
cally do not act immediately to compare the price
and to assert their claim.

Knowledge of mispricing does not automatically trans-
late into a waiver. Thus, if a person realized an item was
overpriced, and bought it anyway with the intent to af-
terwards claim Ona’ah, he has the right to do so. (See
Sif 9 for qualifications of this Halacha). However, Ktzos
5 maintains that if at the time of the transaction it was
clear to both parties that the price was unfair, and each
party knew the other party was aware and accepted the
discrepancy, there is an implied waiver and there would
be no claim of Ona‘ah. In contrast, when the seller tries
to fool the buyer and, unknown to the seller, the buyer
realizes what is happening and buys the item with the in-
tent to claim Ona'ah afterwards, he may do so. However,
Nesivos 4 rejects this distinction.
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A seller does not have the ability to verify
pricing since he no longer has possession of
the item; therefore the timeframe of Ona'ah is
extended until the seller finds an equivalent item
in the marketplace that he can price. However, a
commodity-like item that can be priced without
having physical possession would not have this
excuse, and therefore the regular timeframe of
Ona’‘ah would apply even to the seller. The same
would apply to real estate- since the seller can
obtain a valuation even after the sale, the regular
timeframe of Ona'ah would apply.
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Ona’'ah is when the price charged was not
consistent with market value at the time of the
sale- subsequent changes in value does not
give either party the right to claim Ona’ah.

If the seller was desperate for funds and
therefore willingly agreed to sell at a below-
market price with full knowledge of the true
value, he may not later claim Ona’ah. Since he
was aware at the time of sale that he was be-
ing underpaid and agreed to the deal regard-
less, he has waived his claim. In contrast, Sif 7
discussed a case where the buyer was aware
of the price discrepancy at the time of the
sale, and made the purchase with the intent
to claim Ona'ah afterwards. Since he never
waived his rights, the fact that he was aware
of the price discrepancy does not prevent him
from asserting a claim afterwards. Regardless,
the burden of proof that the seller knowingly
accepted a below market price is on the buyer
to establish.
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Think about it!
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Panim Mieros 2:8 (quoted by Pischey Teshuva) discusses forward contracts, where the
seller will deliver goods in the future at a set price. He writes that if the price changes be-
tween the time of the agreement and the actual delivery, the rules of Ona'ah will apply
based on the time of delivery, since that is when the sale is consummated. Therefore,
if the price increases at the time of delivery by 1/6 or more, the price must be adjusted.
However, this applies only if the purchase is paid for at the time of delivery; if however,
the buyer paid in full when entering into the forward contract, we consider the deal as
being finalized at that time, and subsequent changes in market value will not impact
Ona'ah. Arguable, modern futures markets, whose primary function is to allow parties
to hedge against future price changes, would not be subject to Ona’ah since there is an
implied mechila or waiver.(See the actual teshuva for a discussion of additional param-
eters, and various Ribbis concerns in such transactions)
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If the buyer is overcharged by more than 1/6,

but then the market value subsequently rises
and the item is now worth even more than the
sale price, the seller (who overcharged the buy-
er) may not void the sale; allowing him to do so
would enable him to profit from his wrongdo-
ing. For example, if an item worth $40 is sold
for $50, and the market price then rises to $60,
the buyer retains his right to claim Ona'ah, but
the seller may not. (Although the buyer has the
right to claim Ona’ah, it usually would not make
sense to exercise that right, since that would re-
quire him to return the item to the seller (which
is now worth $60) and receive his purchase price
of only $50). Although as explained in Sif 4 that
according to some opinions, when the Ona'ah
is greater than 1//6 either party can cancel the
deal, that remains true only until the deal is rati-
fied by the innocent party. Since when the price
increases we can presume the buyer will now
accept the deal, the seller loses his right to can-
cel the deal, which prevents him from profiting
from his misdeed.

The same Halacha applies in the reverse case
as well, where the buyer underpays for the
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goods, and the price then drops to below the This discussion is only relevant to Ona'ah
purchase price. The buyer may not void the sale  of greater than 1/6, which would normally
because of Ona'ah, since he would then benefit  void the sale. Ona’ah of exactly 1/6 is dis-
from his violation. cussed in the Next Sif.
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The amount of money that must be repaid
when the Ona’ah is exactly 1/6 is based on
the value at the time of the sale, and does
not change because of subsequent market
fluctuations. For example, if a seller over-
charged the buyer by $10, he must return
the ten dollars, even if the value of item sub-
sequently increases by $20 and the buyer is
no longer suffering a loss. The reverse is true
as well- if the buyer underpaid by ten dollars,
he must repay that amount even if the value
of the goods subsequently drops by more
than that amount. The reason for this is that
as previously explained, when the Ona'ah is
exactly 1/6, the sale is valid and the injured
party is entitled to a payment of the Ona’ah
amount. Since there is no option of voiding
the sale, we view the obligation as a simple
monetary debt, which does not depend on
the subsequent value of the item sold.
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Although merchants are knowledgeable
about their industry and know the market
value of goods, nevertheless Ona'ah applies
to them as well, and if they are overcharged
or underpaid, they may claim Ona'ah. The

Spa NIPY

burden of proof that there was a conscious IR NN
waiver of Ona‘ah is on the party that violated JIRIIK IO ©° 15900 T MIOR TN LIen
Ona’ah. (See also Sif 9) Although Rebbe Yehu- I 23777307 TKIIX 72 010 IKIIRY 0w
da disagrees and maintains that a merchant oY I PP SR 1 AIn0 IRIN TR I

_ "SI PR S 0 A% MK - Ay, mroyn
may not claim Ona’ah, the Halacha follows the Fi—

view of the Tana Kama.
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chased an item for the price that was TXIIX oD 1IN 19UENY AKX M3 1N

marked. That evening, he received a call SR WA 737 ,7903 377 7PAN2 KR LAT0
from the merchant demanding addition- PR RITY 238 TN 19 TR
al payment for the item, as its true value

is well above what was marked. If the

seller can establish that the market price

is 1/6 more, he will prevail in his claim

and the buyer will be forced to pay the

difference (if the Ona'ah was exactly 1/6),

or to return the item (if the Ona'ah was

greater than 1/6).

A person walked into a store and pur-
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Ona'ah applies to all moveable items (in con-
trast to real estate, which will be discussed in
Sif 29), even to precious stones and seforim.
Although people on occasion have a special
need for a specific stone and are willing to
overpay for it, nevertheless, Ona’'ah will apply
unless there is a clear waiver.

Bais Yitzchok Orach Chaim 108 discusses
whether there is Ona'ah when buying an Es-
rog. Bais Yitzchok first suggests that it is like
precious stones; although some will pay a
premium because of a personal preference,
Ona’ah will still apply. Nevertheless, Bais Yitz-
chok concludes that if one already paid the
seller, he cannot demand a refund because of
Ona’ah since Esrogim have no set price, and
their value constantly fluctuates from transac-
tion to transaction. See also Sif 4 that a claim
of Ona'ah of greater than one sixth may void
the sale retroactively. In such cases, claiming
Ona'ah after Sukkos would cause the buyer to
not fulfill the Mitzvah of Esrog.
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Coins were historically valued because of their weight- a golden dinnar was expected to
contain a certain amount of gold. Over time, however, coins would get rubbed out and lose
some of their weight. Mechaber rules that if a coin is within 1/6 of its original weight, there is
no Ona'ah and it can be used without notifying the recipient. Discrepancies of 1/6 or greater
are subject to the regular rules of Ona'ah. Ramuh quotes opinions that by coins, the rules of
Ona'ah are stricter, and only discrepancies of less than 1/12 are tolerated; a discrepancy of
exactly 1/12 must be repaid, and discrepancies above 1/12 void the exchange.

The timeframe to claim Ona’ah by coins also differs from regular Ona‘ah. If the exchange
took place in a city, the recipient must immediately show it to a banker and then assert his
claim of Ona'ah. If however, the exchange took place in a village where there were no cur-
rency experts, the recipient could claim Ona’ah until the following Friday, when the recipient
would presumably try to spend it for Shabbos expenses. After these timeframes, there is no
obligation to refund the difference even if there was Ona’ah; it is however, a middas chasidus
to do so even after the timeframe if the coin is not usable (Sma).

A coin that deteriorated and weighs less than the acceptable amount cannot be used. In
addition, one may not keep such coins or give them to untrustworthy people, since they will
likely be used to defraud others. The coins must be deformed so that they do not look like

coins.
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Introduction to Sif 19 and 20

Ona’'ah applies to sales, and requires that the buyer and seller each receive the appropri-
ate value for their goods/funds. In contrast, when the parties engage in a barter that is not
predicated on each item’s financial value, but rather that each party prefers the item they are
receiving over what they are giving, it is not categorized as a sale and is often not be subject
to Ona‘ah.

Nevertheless, Mechaber rules that if the parties refer to the transaction as a ‘sale’, Ona’ah
will apply. Thus, in the (unusual) event the parties exchange goods or money without count-
ing, there would be Ona'ah if they call it a sale. (‘Sell me your item for this (uncounted) wad
of cash”, or “sell me this (unmeasured) pile of produce for five dollars”).Ramuh however,
quotes opinions that disagree and maintain that one will be unable to recover the Ona’ah in
such cases. (See Sma 34 that Ramuh only argues in the first case, where the monies were not
counted. Taz however, applies Ramuh to both cases). Transacting using the Kinyan Chalipen
is discussed in Sif 20.
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Introduction: Chalipen. Halacha requires a formal
act, known as a kinyan, to consummate a transac-
tion. Chalipen is a form of kinyan used for a barter
transaction. The Chalipen is executed when one
party makes a kinyan on his purchase, the counter-
party automatically acquires the goods being bar-
tered. One of the limitations of Chalipen is that it
can only be effective on ‘keilim’, finished goods, and
not on fruits.

Barters in which finished goods are swapped for
other merchandize through the process of Chali-
pen are not subject to Ona’ah. However, swapping
fruits would be subject to Ona‘ah if either party as-
sesses the value at the time of sale (Nesivos), since
the kinyan of Chalipen cannot be done on fruits.

See Radvaz 4:269 and Pischey Teshuva that limit
this concept to a barter between two private peo-
ple. Merchants who barter their merchandize can
be presumed to be focused on its resale value, and
therefore would be subject to Ona’ah.

Think about !
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After pekelach are given out at a birthday party, a child swaps his chocolates for a
friend’s candy bar. Ona’ah would not apply regardless of the item’s value since their
intent is to swap goods, and does not focus on its market value. Although the kinyan
of Chalipen is not effective when swapping food, since neither party assesses its value,

there would be no Ona’ah.
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Ona’'ah can be waived by the parties- there
is nothing stopping a buyer from agreeing
to overpay for an item. However, the waiver
must be clear and unambiguous. Stipulating
that a sale ‘does not have Ona’ah’ or ‘should
not be subject to Ona’ah’ will not be effective.
To properly waive Ona’ah, the buyer must be
notified that in fact the item is overpriced,
and agree to waive his claim. Sma (39) adds
that the buyer must be informed how much
he is being overcharged- otherwise, the buyer
may claim that he would not have waived the
Ona’ah had he known how much was at stake.
Taz argues that as long as the buyer is aware
that there is Ona’ah, the waiver is valid even
if he is unaware of the exact amount of the
overcharge.
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Rashi adds another point- if the seller represents that there is no Ona'ah in the sale, the
transaction would be void if there is any price discrepancy, even if it is less than 1/6. This
is not because of Ona'ah; rather it is a mekach taos, as the sale is based on a fraudulent
premise, which is void (the laws of mekach taos are discussed in siman 232)

hink about it!

If the price charged is completely outrageous and it is obvious that both parties rec-
ognized it was grossly overpriced and consummated the transaction regardless, there is
an implied agreement to waive Ona’ah. In contrast, a sale that is somewhat overpriced
would have no implied waiver, and the buyer may claim Ona’ah even if he was aware of
the discrepancy at the time of the purchase. (See Sif 7)

hink about it!

A store that has a policy that ‘All sales are final” would still be subject to claims of
Ona'ah. To waive Ona'ah, the seller must disclose that the price is unfair, and cannot rely
on a generic store policy.

hink about it!

If a buyer agrees to waive Ona'ah of up to 1/6, and in fact the Ona’ah was slightly more
than 1/6, what is the Halacha? Do we say that since the discrepancy of 1/6 was waived,
that becomes the base price, and unless the Ona’ah was 1/6 or more above that level,
there is no claim. Or perhaps, Ona'ah is always based on the market value, and if the
waiver does not cover the entire amount overcharged, we consider it Ona’'ah of greater
than 1/6 and the sale is void. Radvaz adopts this second approach.

Questions or Shailos can be submitted via study@businesshalacha.com or 718.233.3845 ext 203
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The previous Sif required the seller to notify
the buyer that the item is overpriced when
requesting a waiver. This Sif qualifies that re-
quirement-ifthe seller exaggeratesthe Ona’ah
and ‘discloses’ to the buyer that the item is re-
ally worth only a token amount, when in fact
it has significantly more value, the waiver is
void. The reason is that since the disclosure is
clearly inaccurate, it will not be taken seriously
by the buyer and is therefore ineffective.
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Overpaying for personal goods bought from
a private person (as opposed to buying from
a merchant) is not subject to Ona’ah, since it
is widely known that private people do not
sell personal belongings unless they receive
a premium. A purchaser is therefore implic-
itly accepting to overpay when buying from
a private person. There is a dispute whether
this applies regardless of the amount over-
charged, or if people only accept to pay a
minimal premium to a private person (i.e. up
to 1/6 more); greater price discrepancies how-
ever, would be subject to Ona’ah according
to these opinions. Some limit this exception
to cases where the buyer knows that the sell-
er is a private person; if however it was sold
through an agent, the standard laws of Ona’ah
would apply.

Think about !

Buying items in a garage sale would seem to be exempt from Ona’'ah because of this
Halacha. Nevertheless, it is likely that today's garage sales function in the exact opposite
manner as the sales described in the gemara: items are typically sold well below value to
clear out ‘junk’ from the person’s house. Therefore, a buyer that is overcharged would likely

be able to claim Ona’'ah.
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If the parties rely on an assessor to deter-
mine the sales price and the assessor errs,
the injured party may claim Ona’ah. Although
both parties acted in good faith and the pric-
ing error was caused by a third party, the
claim of Ona’ah still applies. This underscores
that Ona’ah is not predicated on intentional
fraud or misrepresentation- rather Halacha
insists that prices reflect market value, unless
specifically waived.

A professional that errs and causes his client
aloss is generally liable for the damage if a) he
was paid for his services, or b) if he rendered
an opinion that he was unqualified to offer.
See Siman 306 for further discussion.
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An Akum may not claim Ona’ah. In contrast
to theft or fraud which is prohibited against
Jews and Gentiles, Ona'ah does not involve
any malicious intent to defraud- the parties
willingly consented to the agreed-upon price.
Nevertheless, when dealing with a Jewish
brother, the Torah demands an extra level of
sensitivity, and each party has an obligation to
ensure the price is fair to the other.

See Avney Nezer Orach Chaim 325 (19) that
misrepresenting the fair price of an item to an
Akum would violate Genaivas Daas. In addi-
tion, if the normative practice is to sell goods
for their fair value, charging an Akum more
would violate Genaivas Daas even in the ab-
sence of any representation.
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market value. The reason is that the agreed
upon price is clearly not designed to reflect
market value- rather it is a formula that en-
sures the seller a specific profit. Because the
transaction is not based on value, it not sub-

ject to Ona’ah. This is similar to the concept
discussed in Sif 20 by barters; a sale thatis not
based on value is not subject to the rules of
Ona‘ah.
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Think about it!

In the absence of this form of arrangement, a seller may not justify charging above mar-
ket prices simply because his expenses are high. It is only when the parties specifically
agree that the price should include a specific profit this exception applies. Accordingly, a
merchant who purchases goods at a higher price than his competitors would be unable
to pass along the increased expense, unless there was a clear waiver from the customers.

When selling a package of goods that are of varying quality, a person may either base the
price on what he paid for the entire package, or sell each individual item for its true value. He
may not however cherry-pick the goods, and charge the true market price for the superior
goods, and sell the inferior goods for the average price he paid for the package. The reason
is simply; when buying a package, the average price is above the fair value of the inferior
goods, and below the value of the superior goods. It is fair because it averages out. If how-
ever, the better goods are sold off at their market price, the value of the remaining goods is
certainly below the average price paid, and therefore must be sold for their market price as
well.

In calculating costs of a price-plus arrangement, the seller may include all out of pocket
expenses. He may not, however, bill for his time, since that is covered by the “plus” that he
is receiving. This applies to all of the fixed overhead costs, such as an employee that he pays
regardless of this work. However, if he hires extra employees, or pays them for additional
hours because of these goods, he may include that expense as well. Chut Shanee 45.

Think about it!

Can a buyer claim Ona’ah if he overpaid for an item at a public auction? Shoel Umaishiv
4:3:137 rules that he cannot, for a number of reasons. Because auctions sell many items, some
very cheaply while others are overpriced, we view the entire auction as one sale, which is on
average a fair price. Although a specific buyer may have only purchased one item which hap-
pened to be overpriced, we look at the auction in its entirety. In addition, Shoel Umaishiv com-
pares auctions to our Sif; just like when the sale is based on the seller’s profit and not predicat-
ed on market value, Ona'ah does not apply, so too by an auction where the price is determined
by the other bidders, there would be no claim of Ona’ah since it is clear to all that market value
is not the determinant of the price. See however, Teshuras Shay 456 that argues.

Questions or Shailos can be submitted via study@businesshalacha.com or 718.233.3845 ext 203
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Real estate, debts, or slaves are not subject
to claims of Ona'ah. According to some opin-
ions, it is permitted to charge any price for
these goods. Others argue that the prohibi-
tion of Ona'ah applies to these items, but the
injured party has no recourse in Bais Din. (See
Minchas Chinuch and Nachlas Tzvi)

There is a dispute among the Poskim as to
how far this exemption goes. Mechaber says
Ona’'ah will not apply regardless of the amount
overcharged. Ramuh quotes others that dis-
agree, and maintain that if the price is (more
than) double its true value, even real estate is
subject to Ona'ah.

Maharit 19, Erech Shay suggests that any
intangible item (wn» 12 X) would be exempt
from Ona'ah. Goodwill, trademarks, and cer-
tain investment rights may all be included in
this exemption.
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See also Pischey Teshuva 23 regarding Ona’ah when dealing with the public.

Think about it!

Buying a house at below market value from someone who is unaware of its true value
would not create a claim of Ona’ah because of this Sif. Nevertheless, according to some
Poskim, doing so violates the prohibition of Ona’ah, even though there would be no
monetary recourse.
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An agent that overpays even a minimal
amount may void the sale, since he is only
authorized to represent the principal in a fair
market transaction. Paying an above-market
price is beyond his mandate. Thus, the sale is
void because of the inability of the agent to
bind the principal, and not because of the laws
of Ona'ah. If the agent overcharges the other IR W
party, Rabbeinu Yonah applies the regular

SW2 MINY 1A P IRD Y
L”p O3 ININI WY BT

2 TP 2R AT PR

rules of Ona‘ah, since the buyer acted on his ,ADT IR MINTH MRS 1KY KA K3 TR
own behalf and there is no reason not to ap- SO0 MY 938,150 0 KO ROK TINK KD
ply the regular laws of Ona’ah. Rav Hai Goan 2rYS KT PRTTY 1P K

disagreed and ruled that anyone dealing with
an agent has the right to void the sale if there
is any error- the halacha must be symmetrical
to avoid giving a party transacting through an
agent an unfair advantage.
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Rentals have the same rules of Ona'ah as
sales. Consequently, real estate leases do
not have Ona'ah since real estate sales are
exempt. It should be noted that the Mecha-
ber that rules that there is no Ona’ah on real
estate leases regardless of the amount over-

FIMIPR KRR

2 TP 1 AT RYYR KD
. 72 2RI 15 TR IK IR 19 1 ATTD iR 937 73
charged follows the ruling of the Rambam sy - exyw &9 x197 Mo 89 93K - Kamn7 K

mentioned in Sif 29; the Ramuh that quotes Xm1,3°12 X12ND 1222 20915 721012 2202 "2 ARk o
opinions limiting the exemption to Ona‘ah of KT TRIR TR 22

less than double the fair value, would apply gY mIeTn

the same limitation to real estate leases as *'° 9 "D7 Kip 837 7R - KI7 777202 77213 K

) TDVY SKTWMR 1P KD MITOWT Rom (RAWM 17T O
well. In contrast, renting moveable goods are AKIIK "33 K3MT 57 TR AT a5 K9 Jem M0
subject to the regular laws of Ona’ah. JISY M9 IR onn 22

Think about it!

A person leases a house from a landlord that lives out of town. As the years pass, the
landlord does not raise the rent, in spite of the skyrocketing real estate values. Although
the tenant is paying well below market rent, the laws of Ona’'ah will not apply since we are
dealing with real estate. If however, the rent is less than half of the market value, Ramuh
would apply the laws of Ona’ah. Also, as mentioned in Sif 29, some opinions maintain
that although real estate is not subject to the recourse of Ona’ah, the prohibition of over-
charging may still apply. According to these opinions, paying below market rent would be
assur even by real estate.


mailto:study%40businesshalacha.com?subject=Shaila%20Re%3A%20Hilchos%20Shomrim

b~
73 Y"Re 3R PN UIeT D Yo
W: ;,g: P3T PPIPE P WY MUYS
"ID% PIRIIK D PR PHVSURa
2¥awm '(7:‘!‘7 VIR P3P = NIRY
20 AN JANSIN BR2 PN
A salaried worker who is paid for his time B7PR IRM N OID BY ‘71719
is not subject to Ona’ah. In contrast, an inde- TR FINIIN 13 PR RY TYRY
pendent contractor who is in control of his PAPYRI ANIIN 12 @ s

schedule would be subject to Ona’ah (see Sif
36). Accordingly, an in-house counsel that is
underpaid would not be able to claim Ona’ah,
while a litigator that is paid a contingency fee
would be entitled to such claims. Of course,

MRy T e X3 mm
A9 7ImS Y Ta maRmIY

the reverse is true as well- an employer can-
not assert Ona'ah against a worker that he
overpaid, but would be able to do so against
an independent contractor.

The reason why an employee is not subject
to Ona’ah is that a salaried worker who is paid
for his time is similar to a slave; the sale of
slaves is exempted from Ona’ah as per Sif 29.

A package deal that includes both item sub-
jectto Ona'ah and other items that are exempt
from Ona'ah present a challenge. Terumas
Hadeshen writes that we assign each item
its pro-rated amount of the total sale price.
For example, if a person hires a driver with a
car for three hundred dollars. The car rental
would be subject to claims of Ona’ah, while
the driver would not (since he is a worker). We
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first determine the typical ratio of how much a driver is paid compared to the cost of renting
a car. If, for example, a typical driver is paid two hundred dollars per day, and car rental are
usually fifty dollars, we assign 1/5 of the total price to the car rental ($60), and the remain-
ing 4/5 ($240) to paying the driver. We then can determine whether there is Ona’ah on the
car rental. (In this case, the answer is yes, the amount charged is exactly 1/6 more than the
market price). See also Machaneh Ephraim Gezaila 11.

Think about it!

Although the typical remedy for Ona’ah of greater than 1/6 is to completely void the
sale (as opposed to when the Ona’ah is exactly 1/6, where the sale remains valid and
the amount of the Ona’ah is refunded), that obviously cannot be the remedy for a rental
when the claim is asserted after the end of the term. Accordingly, in such cases the en-
tire amount of the Ona’ah must be refunded.

baki~hivk~I-Sbr)
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is a claim of Ona’ah. On one hand, fewer seeds JR2 V0 PRIRR

As previously established, sales of real
estate are not subject to Ona’ah, while sales
of chattel, moveable items, are. If a worker
is hired to plant a field but uses fewer seeds
than needed, it is questionable whether there

were used, and seeds are mitaltilin that are

subject to Ona’ah. On the other hand, the worker was hired to improve the field, which is
real property that is not subject to claims of Ona’ah. As there is no clear halacha, we apply
the rule of "X 175V 19°amm K°¥1n' and the muchzik would prevail.

See Pischey Teshuva quoting Amudey Ohr 107 that if a contractor was hired to build a
house and there is a claim of Ona’ah, the labor involved in preparing the building materials
would be subject to Ona'ah (if performed by an independent contractor, as per Sif 36), while
the actual construction work, which is affixing the materials into the ground, are considered
real estate transactions and exempt from Ona'ah. See Terumas Hadeshen quoted in Sif 33
about hybrid transactions in which a portion is subject to Ona’ah, while the rest is exempt.

Think about it!

A person hired a contractor to renovate his kitchen. After the job was completed, he dis-
covers that he was overcharged. The homeowner will not prevail in his claim of Ona'ah-
although an independent contractor is subject to the rules of Ona’ah, a contractor who
improved real property would be treated as a real estate transaction, which is exempt
from such claims. (See Pischey Teshuva that qualifies this ruling). A mechanic that over-
charges to repair a car would however, be subject to claims of Ona’ah.
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Rentals of moveable items (mitaltilin) are
subject to Ona'ah. However, while a sale that
has Ona'ah of greater than 1/6 is simply un-
done; the buyer returns the item and the sell-
er refunds the payment that is not practical by
rentals. One cannot ‘undo’ a rental after the
object was used, and therefore the Ona'ah is
settled by a payment/refund regardless of the
amount.

Claims of Ona’ah by rentals are not subject
to the limited timeframe that applies to sales
(which are explained in Sif 7). See Sma 65 for
two explanations of this Halacha.
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As mentioned in Sif 33, while an employee that is paid for his time is not subject to Ona’ah,
a contractor that is paid to complete a specific task has the regular rules of Ona’ah. The
distinction is whether his time is sold to the employer, which gives the employee a status
comparable to a slave that is exempt from Ona’ah, or whether the contractor controls his
own schedule, in which case his pay is subject to Ona’ah. Thus, an attorney would be treated
as a kablan even though he bills by the hour, since the attorney chooses when to work for a
given client.

The time limitation that applies to sales (which are explained in Sif 7) does not apply to

Think about it!

Although an independent contractor is subject to Ona‘ah, in practice it is extremely diffi-
cult to establish market price for services. Contractors charge a wide range of prices based
on their expertise and reputation, and it is difficult to prove that a particular provider is re-
ally not worth the amount that they are charging.

Think about !

A contractor may be called to Bais Din decades after completing a job, and be forced to de-
fend himself against allegations that he overcharged a client. If he is found guilty, he will have
to refund the Ona'ah regardless of the amount of time that elapsed- there is no statute of
limitations. Nevertheless, the burden of proof to establish what the appropriate price should
have been at the time the service was performed, would be on the customer (as per Sif 9)
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If brothers divide their inheritance, and
some brothers mistakenly receive more than
their proper share, the distribution is subject
to the regular laws of Ona'ah. Dividing the
estate is treated as a sale between the broth-
ers, and therefore if the discrepancy is greater
than 1/6, the entire distribution is void. If the
Ona'ahis exactly 1/6, the discrepancy is settled
in cash. If however, the brothers stipulate that
the division should be ‘like the assessment of
Bais Din’, discrepancies of 1/6 or larger com-
pletely void the distribution (in contrast, the
typical remedy for Ona’ah of exactly 1/6 is to
keep the sale in place, and settle by paying/
refunding the amount of the Ona’ah).
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If brothers distribute property from their Myl b= hi'sla et
father’'s estate with the expectation that it
can be accessed via an alleyway, not realizing
that the neighbors have the right to block the
property’s access, the division is void. Even
if the brothers subsequently obtain an ease-
ment from the neighbors, since at the time of
the distribution it could not be used, the divi-
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