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a class barbecue next month,” he said. “I
was chosen to say one of the divrei Torah.”
“That’s wonderful,” said his mother. “Who’s
arranging the food?”

“Dan and two other boys were designated
to buy the food,” answered Yitz. “Everyone
has to chip in $10.”

Yitz’s mother gave him $10, which he stuffed
in his pocket.

“Please don’tlose it!” his mother warned him.
A week later, a group of boys were playing
ball together. One of them gave Dan his
$10. “This is for the barbecue,” he said.
“Thank you,” said Dan. “Let me jot you
down.” He fumbled through his pad and
wrote the boy’s name on his list.

Dan looked over the list. “Yitz, according to
my list, you still didn’t pay,” he said.

| am considering taking a partner in my real
estate business, and | want to have the pa-
rameters of our partnership clearly docu-
mented. | would like to include a clause that
states that in the event that we have a dis-
agreement that must be resolved by Bais
Din, the one who loses the din torah will be
responsible for all the expenses involved in
having a din torah. My reason for doing this
is that | don’t want to have to spend money
defending myself against frivolous charges,
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Yitz came home all excited, “We’ll be having

“That’s strange,” said Yitz. “| seem to re-
member giving the money to you or one of
the other boys, but | don’t remember clear-
ly. Are you sure that | didn’t pay?”

“You’re not listed,” said Dan. “It’'s possible,
though, that you gave the money to one of
the other boys and they forgot to tell me, or
that | didn’t write your name down when you
paid me.”

“What should we do?” said Yitz. “Neither of
us remembers whether | paid or not.”
“What should we do?!”” Dan smiled. “We
should ask Rabbi Dayan!”

Dan and Yitz went over to Rabbi Dayan.
“We collected money for a class party. Yitz
is not listed as having paid, but has a rec-
ollection that he might have paid. Neither
of us remembers clearly, though. Does he
have to pay?”
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and such an agreement would discourage
petty lawsuits.

Q: Would halacha recognize such a con-
dition as binding?

A: Your question revolves around the issue
of asmachta — a conditional liability that one
never intended as a genuine commitment.
Say Reuven asks Shimon to allow him to test
drive his new car. Shimon agrees, saying
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“There are three issues to consider here,”
said Rabbi Dayan. “First, whether this case
is considered a definite obligation or not.
Second, whether Dan’s list is reliable. Third,
what is the halacha when both parties are
in doubt?”
“What do you mean by a definite obliga-
tion?” asked Yitz.
“There is a difference between someone
who is unsure whether he borrowed in the
first place, and someone who definitely bor-
rowed, but is unsure whether he repaid,”
explained Rabbi Dayan. “If neither party is
sure whether there was a loan in the first
place, there is generally not even a moral
obligation to pay (C.M. 75:17; SM”A 75:22).”
“We already ordered the food,” said Dan,
“and everyone is expected to chip in for it.”
“If so, this would seem to be considered a
continued on reverse side

parameters of a partnership

that in the event that the car is returned dam-
aged, Reuven will pay double the cost of the
repairs. This stipulation is an asmachta and
is therefore not binding (C. M. 61:5).
Sema (61:12) explains that Reuven’s agree-
ment to pay twice the cost of the damage is,
by definition, an asmachta, similar to a share-
cropper who agrees that if he allows the field
to lie fallow, he will pay an inflated amount
(C.M. 207:13). This commitment is clearly ex-
aggerated and therefore not binding.
continued on reverse side

“Steal Of A Deal!”
Miami Beach Ol
Real Estate! i

Download QR
With Your iPhone!

www.LeonSells.com E L




Com ol TS S R . s

case of definite obligation and
questionable payment,” said
Rabbi Dayan. “So there may be
some obligation.”

“But is it ‘questionable payment’
if Yitz is not listed as having
paid?” asked Dan.

“This brings us to the second is-
sue,” said Rabbi Dayan. “How
reliable is your list?”

“Does that make a difference?”
asked Yitz. “Can someone’s
own record ever be considered
a proof?”

“It certainly makes a difference,”
replied Rabbi Dayan. “The Rosh
writes in his responsa that if a
storeowner is meticulous with
his ledger and no mention of
payment is recorded, although
it's not considered absolute
proof, he can claim in a defini-
tive manner that the debt was
not paid. However, if the stor-
eowner sometime neglects to
record transactions, he cannot
claim definitively on the basis
of his ledger (see C.M. 91:5 and
commentaries).”

“I's possible that | missed his
name,” acknowledged Dan.
“There was another boy who |
know paid me and his name was
not recorded. It’'s also possible

that Yitz gave the money to one
of the other boys in charge, and
they forgot to mention his name.”
“If so, this should be considered
as doubt on both sides,” said
Rabbi Dayan. “This brings us to
the third, and final, issue. What
happens if someone definitely
owed, but neither side remem-
bers whether he paid?”

Dan and Yitz listened attentively.
“In this case, there is definitely
no legal obligation to pay,” con-
tinued Rabbi Dayan. “There is a
dispute between the authorities
whether there is a moral obliga-
tion to pay. Some maintain that
even though there was a definite
obligation, when the plaintiff is
also unsure whether he was re-
paid, there is not even a moral
obligation to pay (Taz 75:10).
Others argue that there is a mor-
al obligation to pay, or at least
compromise with the other party
(see Shach 75:65; Pischei Tesh-
vua 75:21).”

“What should we do?” asked Yitz.
“While not obligatory, | would rec-
ommend compromising,” replied
Rabbi Dayan. “Paying a third of
the amount would certainly seem
sufficient, since itis not even clear
that there is a moral obligation.”

If, however, one commits him-
self to a reasonable amount,
e.g. to recover the other par-
ty’s loss, it is not an asmachta
and the agreement is binding.
Your suggested clause that
would obligate the party who
loses the din torah to cover
the other party’s expenses
seems to fit into the category
of a reasonable, binding com-
mitment.

R’ Moshe Feinstein notes
that there is another fac-
tor that must be considered
when determining the valid-
ity of this type of agreement.
Halachically, one who loses
a din torah is not obligated to
reimburse the other party for
his expenses. An agreement
that the loser should cover all
costs of the din torah is there-
fore no different than any oth-
er inflated expense and is an
asmachta. However, this ap-

plies only if the two parties al-
ready find themselves in a dis-
agreement and they decide at
that point that the losing party
should cover the expenses of
the winner. When two parties
are still at the point of contem-
plating a business relation-
ship, though, it is reasonable
for them to protect them-
selves from any potential loss.
For example, a stipulation that
in the event of a din torah the
winner should not suffer any
losses is reasonable, particu-
larly if it serves as a deterrent
to prevent frivolous charges.
As such, this agreement is no
different than any other mu-
tual condition of their partner-
ship (Igros Moshe C. M. 2:26)
and is therefore binding.

Since you and your partner
plan to make this clause a
part of your initial partnership
agreement, it is binding.
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laws of interest week #14

Q: A dry cleaners has the following price
arrangement: $1 per shirt if prepaid;
$1.50 if paid at pickup. Is there a violation
of ribbis in this arrangement?

A: There is no violation of ribbis; the cus-
tomer can choose either option. This is be-
cause, in principle, payment for labor is due
at the end. Therefore, the price of $1.50 is
considered the “regular price” and not ad-

For more information and to discuss your options for rectifying a
halachically problematic situation, please speak to your Rav,
or you may contact our Business Services Division at:

- email: ask@businesshalacha.com

phone: 718-233-3845 x11

PLEASE BE AWARE

Using your friend’s credit card for purchases
or taking advantage of his special finance offers
can involve serious ribbis (interest) issues.

ditional charge for delayed payment (Y. D.
176:6).

Furthermore, similar to rentals, it is permis-
sible to provide a discount for prepayment
of wages. This is because it is an equally
legitimate option to pay for the services at
the beginning of the work. Therefore the
discount is viewed simply as accepting a
lower wage (Y.D. 176:8).

However, unlike rentals, it is only permis-

sible to offer a discount if the worker be-
gins immediately and works on a continu-
ous basis. It is not permissible to provide a
discount for work that will only begin later,
since there is no binding commitment yet.
In the case of cleaners, though, when the
cleaners take the shirt, they become obli-
gated in the job, even if they do not actually
begin cleaning it until later (see Rama C. M.
333:1; The Laws of Ribbis 10:27).
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