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INTRODUCTION

Collecting debt has become one of the most common issues litigated in Bais Din. It
is also one of the most unpleasant: Typically, the validity of the debt is
unchallenged; the debtor acknowledges his responsibility to pay but simply claims
that he does not have the funds available to do so. The debtor may feel that paying
off his debt must wait until after his family’s immediate needs are satisfied.
Unsurprisingly, creditors tend to have a different perspective on the matter. They
tend to focus only on the fact that they are owed money that needs to be repaid
immediately. This creates a sensitive confrontation, and raises many complex
questions: What are the creditor’s rights and what are the debtor’s obligations?
May one strip a debtor of every asset that he owns, or does Halachah protect
personal assets? How do we balance the rights of the creditor while allowing the
debtor to survive?

While these issues are difficult on their own, the proceedings are often emotionally
charged as well. The debtor is often deeply embarrassed about the situation and
resents the pressure being applied. All too often, the creditor himself is under
financial strain as well, making it more difficult for him to be sympathetic to the
debtor’s plight.

Adding to the complexity are two competing Halachic concepts: There is an
important Mitzvah of lending money to a person in need; indeed, extending an
interest-free loan is considered a greater Mitzvah than an outright charitable gift!.
Because of the importance of this Mitzvah, Chazal enacted numerous laws and
rules to protect creditors2. Chazal understood that loans would only be extended if
creditors have full confidence that Bais Din will enforce their rights. Any
restrictions on a creditor’s ability to collect his debts would have an adverse effect
on people’s willingness to extend loans in the first place. Therefore, Halacha places
a strong emphasis on ensuring that creditors’ rights will be protected in an efficient
and effective manner.

On the other hand, Halacha provides protections for a debtor who is truly unable
to satisfy his creditors. A debtor who is unable to repay his debts is still entitled to
his dignity, and, as long as he is fulfilling his Halachic obligations, he is protected
from pressure and embarrassment.

Negotiating between the parties and balancing the competing Halachic concepts
can be a difficult challenge.

This work is divided into the following section:

) The Obligations of a Debtor
) The Obligations of Creditors
) Mesadrin Collection Process
4) Mortgages and Foreclosures

1
2
3

1 Shabbos 63a.
2 1% 2ph nBT Mwan R 0T
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Obligations of the Debtor

The Mitzvah of Repaying Debts

There is an important Mitzvah to repay one’s debts on time3, and one who fails to
do so is considered a Rasha.4 Bais Din may use force to compel a person to pay his
debts5.

Protected Assets

Halachah has very severe rules about repaying debts. The debtor must give up
almost all of his assets to satisfy his creditors. He is entitled to keep only a bed,
chairb, basic personal utensils, food enough to last for thirty days, clothing enough
for twelve months?, Teffilin®, and the basic tools® necessary for his job. All other
assets!9, including his personal residence, must be sold to satisfy his creditors!!.
These limitations apply to the debtor only. The debtor may not keep money or
food!2 to provide for his wife or children!3. Although a person is obligated to
provide for his family, his obligations to creditors come first. Otherwise, he is
essentially using other people’s money to fulfill his personal obligation to his
family.

3 m¥n 21 Hya nyn

Taz Choshen Mishpat 74:4, Radvaz 3:210, Pischey Teshuva 97:4 quoting Aruh Drabanan, Choshen
Aharon state that it is a Biblical mitzvah.

See also Rashi Kesubos 86a, Ramban Bava Basra 175, Radvaz 3:210 for differing sources for the Mitzvah.
However, Mordechay Bava Metzia 403, Yeraim 278 quote Smag that it is a Rabbinical mitzvah.
405w X9 yw1 M. See Pirkey Avos 2:9.

5 Kesubos 86a.

6 Aruch Hashulchan 97:26

7 He is entitled to weekday clothing only, and may not keep special clothing for Shabbos. Chinuch
350, Mabit 3:114, Kneses Hagedola 97 tur 24, Paamoney Zahav 97.

8 97:23.

See Pischey Teshuva quoting Rishmey Shaila 53 that he may not keep his tallis. However, Aruch
Hashulchan 97:26 argues.

9 The debtor may keep two of each type of tool that he needs.

This exclusion is for tools only. Assets must be sold even if the debtor needs them for his livelihood
(Choshen Mishpat 97:23). Presumably, a car would need to be sold as well.

10 Aruch Hashulchan 97:26 maintains that we do not take away belongings that would cause
extreme embarrassment.

11 Rashba 1:1143, Rabbeinu Yeruchem 6:3, Ramuh 103:5, Toras Emes 216, Shach 97 (14), Kneses
Hagedola 97 (52) quoting Maharam Lublin, Shulchan Aruch Harav Halvah 5.

See Maharit 113 (also quoted by Rav Akiva Eiger) that the debtor may remain in his house for
twelve months.

12 97:23.

13 However, personal items belonging to his wife or children may not be seized. For example, a
creditor may not seize weekday clothing belonging to the debtor’s wife. There is a dispute whether
this applies to his wife’s and children’s Shabbos clothing as well. Choshen Mishpat 97:26.
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These limited exclusions apply to loan debts. There is a dispute among the Poskim
whether debts incurred on account of wages owed, guarantees made, or leases
entered into are subject to these exclusions as well.14

Forcing a debtor to refinance

The debtor cannot be pressured to refinance his debts with a credit card or bank
that will charge him interest!5. However, if he can obtain an interest-free loan from
a Jew, many Poskim require one to do so!6. Other Poskim maintain that a debtor
never has an obligation to borrow funds to repay a creditor!?.

The above discussion applies only when the debtor has a responsible plan to repay
the new debt. If, however, the debtor has no way to repay the new creditor, he
certainly may not refinance. Doing so is a tremendous disservice to the new
creditor. The original loan was probably borrowed in good faith with the
assumption that it would be repaid. However, once the debtor finds himself unable
to meet his obligations, borrowing further with the knowledge that he may never be
able to repay the new creditor is completely unjustified!8.

Working off debts
A debtor cannot be forced to work for the creditor in lieu of his debt.19 Although
Bais Din cannot force a debtor to work, some Poskim maintain that the debtor has

14 Choshen Mishpat 97:29.

15 Rambam 2 halvah 4, Sefer Haterumos 2:1:4 , Tur 99, Mechaber 99:4.

According to many Poskim, this applies to an interest-free loan from an Akum as well. (Sefer
Haterumos, Rambam, and Mechaber maintain that pressuring a debtor to refinance with a non-Jew
violates .nw1317 770 &2 [This implies that pressuring him to borrow from a Jew is permissible.])
However, other Poskim maintain that there is an obligation to refinance with an Akum if he will
extend an interest-free loan. (Tur 99, and some versions of Rambam 2:4, write that it is prohibited to
pressure the debtor to borrow from a non-Jew with interest; Prisha 99 (15) infers from this that if an
interest-free loan is available, one may pressure the debtor to borrow. While the discussion is about
the prohibition against pressuring the debtor, presumably Prisha would hold that the debtor is
obligated to obtain such loans to avoid defaulting; otherwise pressuring him to do so would be
prohibited. (although see Derech Sicha quoted in footnote 17)

16 The implication of the Poskim in the previous footnote that discuss cases involving non-Jews or
interest is that if an interest-free loan is available from a Jew, one must refinance to avoid
defaulting.

See also Rav Zalmen Nechemia Goldberg, Kuntris Hayashar V’hatov volume 2 pg 33, Shevet
Hakehusee 6:430 that a debtor is obligated to refinance.

See also previous footnote.

17 Rabbeinu Tam, quoted by Hagoias Maymanee Ishus 12 (8). See also Tasahbetz tur 3:17, Bier
Moshe 8:27(9), Rishimas Shiurim Bava Kama 89A.

See also Derech Sicha Parshas Mishpatim pg 302 that there is no obligation to borrow to repay a
debt. Nevertheless, pressuring a debtor to refinance would not violate w117 710 R>.

18 Chut Shani Shabbos Vol. 1 page 46 based on Rabbeinu Yonah Avos 2:9. Chut Shani specifically
prohibits borrowing with the intent to repay the debt by borrowing from another G'mach and
perpetually kiting the money.

19 Choshen Mishpat 97:16, Teshuvas Harosh 78:2.
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a personal obligation to do so in order to fulfill his Mitzvah of repaying his debts20.
In addition, some Poskim maintain that if the debtor had been employed and now
refuses to work simply to deprive the creditors, Bais Din can force him to continue
working as he did in the past2!.

Debtors prison
Although the concept of debtor’s prison does not exist in Halachah, Ramuh writes
that if Bais Din suspects that the debtor is hiding assets, they may jail him until
he confesses?2. Tumim adds that the custom in his time was to jail debtors
immediately; Bais Din apparently operated on the assumption that there were
probably hidden assets (although Tumim himself objects to this practice)23.

See also Igros Moshe Choshen Mishpat 3:19 that a thief may not be forced to work to repay his
victims.

20 Shaar Mishpat 97 (3) according to some Rishonim. However, Shar Mishpat concludes that the
Halacha follows the opinions that one is not obligated to work.

See also Shulchan Aruch Harav Halvah 5 that implies that although one is not obligated to take a
job in order to repay debt, he is considered o>w> X1 ywa M if he declines to do so.

21 Mateh Shimon 97 notes on Bais Yosef 9 quoting Erech Lechem 97:15 and Radvaz 1:60, Aruch
Hashulchan 97:25. However, Teshuvos Harosh 78:2 seems to disagree.

22 Choshen Mishpat 97:15, Rashdam 390 explains that only people who were trying to hide their
assets were jailed. Jail was not a punishment for owing money; rather, it was a method used to force
debtors to pay with the assets they were hiding.

23 97 (13).This custom is recorded in Rivash 484 and Mateh Shimon 5 as well.
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A Creditor’s Obligations

Halachah places strict limits on collecting debt. Provided that the debtor is
complying with his obligations (discussed above), there is a Biblical prohibition
against the creditor24 oppressing him25. It is forbidden to ‘act like a creditor’, which
includes demanding repayment when the creditor knows that the debtor does not
have the funds available. Even walking by the debtor so that he will be reminded
about the outstanding debt is forbidden26. However, these restrictions apply only
when it is clear that the debtor has absolutely no funds or assets that he is
Halachically obligated to relinquish. In such situations, demanding repayment is
unnecessarily causing the debtor pain. If, however, the debtor has assets or funds
that can be used for repayment, the creditor has every right to collect such assets.

This leads to a vital point: The reality is that virtually everyone has some liable
assets. As explained above, the assets which a debtor is Halachically permitted to
keep for himself are extremely limited. He is obligated to sell off virtually all of his
assets in order to satisfy his creditors. Therefore, because the prohibition against
demanding repayment applies only when the debtor has absolutely no assets that
he is Halachically liable to relinquish, in practice it is highly unusual for a
collection attempt to violate the prohibition, as it is perfectly legitimate to pressure
the debtor to honor his Halachic responsibilities2?. If, however, the creditor knows
that the debtor can only afford to make partial payments, demanding the entire
balance due would violate the prohibition.

The prohibition against pressuring the debtor applies only when the creditor knows
that the debtor does not have funds or assets available to repay the debt28. If the

24 Keseph Hakadashim 97:1 limits the prohibition to a debt created through a loan, but writes that it
is appropriate for all creditors to abide by these restrictions. See also Derech Sicha Parshas
Mishpatim that argues that the prohibition applies to all debts.

25 mun1012 an k2. These Halachos are discussed in Choshen Mishpat 97.

26 Sefer Chassidim 327 writes that a creditor should cross the street to avoid meeting his debtor if
the latter does not have funds available to pay. Aruch HaShulchan and Maharam Shif Bava Metzia
75b also imply that the prohibition applies even if the creditor is not intentionally causing pain to
the debtor.

See Lechem Mishna Halvuh 1:2 that this prohibition is Rabbinic.

27 Shulchan Aruch Harav Halvah 2, 13

28 Mechaber 97:5, Rambam Halvuh 1:2, Kesef Hakadashim.

See also Minchas Chinuch Mitzvah 67 that raises a question based on the rule ‘safek deoraysa
Ichumruh’; when there is a doubt concerning a Biblical commandment, we are stringent to avoid any
violation. Therefore, if one is unsure whether the debtor has money, should it not be forbidden to
attempt collection, as this represents a doubt regarding a Biblical prohibition? Kesef HaKadashim
answers that the prohibition is against oppressing 1nv *1v ‘the pauper by you'’. He interprets the
prohibition to be limited to oppressing one who is ‘by you’, i.e. in your eyes, a pauper. If you are
unsure whether he truly is unable to pay, he is not classified as ‘a pauper by you’, and you may
attempt to collect without any fear of violating the issur. Thus, the prohibition cannot apply in cases
of doubt.
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creditor is unsure whether the debtor has the means to pay, he is permitted to ask
for repayment.

Seizing Collateral

A creditor may not take matters into his own hands and seize collateral?® from the
debtor30. He must sue the debtor in Bais Din to force him to repay. Even a Bais
Din is typically precluded from forcefully entering the debtor’s house to seize
collateral. However, if Bais Din suspects that the debtor is hiding assets, this
restriction may not apply.3!

These limitations apply only to debtors and to certain types of guarantors. Other
debts may not be subject to these restrictions32.

29 See Nemukay Yosef Bava Metzia 113, Ktos 97:2, Choshen Mishpat 4:1.

30 Sma 97(7) writes that the creditor may not unilaterally seize any assets from the debtor. In
contrast, Bais Din may seize certain assets, but may not enter the debtor’s house. Rabeinu Tam in
Sefer Hayashar 602 permits Bais Din to enter the debtor’s house in order to seize assets to repay the
creditor. They may not, however, seize collateral; only assets that will be used for payment.

31 Ramah, Tur Choshen Mishpat 97:26, Teshuvos Harif, Bais Yosef Bedek Habayis 97.

See however Sefer Haterumos 1:3:2, Ktos 97:2 that permits this only is extenuating circumstances.
32 Choshen Mishpat 97: 14.
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The Mesadrin Process
If a debtor does not repay his debts, Bais Din begins the process of Mesadrin. The
debtor must physically bring all of his possessions to Bais Din33. Bais Din returns
to the debtor the limited personal belongings that he is entitled to retain, and sells
all of his other belongings.
This asset sale is not a one-time event. Any monies or belongings that the debtor
acquires in the future must be given to his creditors34. The concept of a
bankruptcy release does not exist in Halacha35.
Rambam writes that as a matter of strict Halachah, Bais Din may accept the
debtor’s claim that he is unable to pay, and has no obligation to interrogate the
debtor or to investigate whether the claim is true. Nevertheless, the Geonim, upon
seeing that people were taking advantage of this leniency, obligated the debtor to
take an oath that he has no hidden assets, and that he has not transferred any of
his assets to avoid collection. Furthermore, the debtor must take an oath that he
will fulfill the obligations of Mesadrin and will not retain any future income for
himself or his family.36 If he does not take this oath, the creditor may summon the
debtor to Bais Din every thirty days to verify that he is in compliance with his
obligations.3”
Rambam adds that if Bais Din determines that the debtor truly has no assets and
the creditor is demanding an oath simply to pressure or embarrass the debtor,
they may not impose the oath.

Modern Day Debt Collection
A typical contemporary Din Torah regarding debt collection bears little resemblance to
the Mesadrin process described abovess. It is unheard of for Bais Din to demand that
the debtor deliver all of his possessions to the Bais Din office. Furthermore, it is rare
for a creditor to demand that the Bais Din sell off the debtor’s personal belongings in a
‘garage sale’9. Instead, the contemporary procedure involves Bais Din demanding that
the debtor provide all of his financial records. These may include tax returns, credit
card and bank statements, and pay stubs. Bais Din will then review the debtor’s
lifestyle to determine if it is appropriate for his status as a debtor. For example,
luxuries are not allowed, as a debtor has no right to splurge on anything more than

33 Choshen Mishpat 97:23

34 See Shulchan Aruch Harav Halvah 5 that whenever the debtor receives any funds, he is obligated
to pay them to the creditor. However, he may keep the amounts needed for Mesadrin (30 days food,
12 months clothing) based on the time he received the funds.

35 The Halachic ramifications of a civil bankruptcy is beyond the scope of this work.

36 Choshen Mishpat 99:1.

3799:1. Alternatively, the debtor may take an oath at the time of collection that he will comply with
the guidelines of Mesadrin for all future income. See, however, Pamoney Zahav 99:1 that writes that
the custom is not to allow such oaths, since debtors typically feed their wife and children or keep too
much for themselves, thus violating their oaths.

38 See Teshuvos Vhanhagos 4:306 and Rav Shaffran (Yosher Vtov 4 pg 22) for suggestions as to why
Bais Din does not enforce these Halchos to the strict letter of the law today.

39 See Rav Shaffran in Yosher Vtov 4 pg 21 that suggests that a debtor cannot be forced to sell off his
personal belongings, since they would only fetch a fraction of their true value.
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his own bare necessities?® until his debts are repaid. Bais Din will then impose a
payment plan based on the debtors’ financial situation.

In practice, debtors are usually reluctant to open up their personal lives for review.
When confronted with their obligations and the process they will be forced to endure,
they are often willing to work out a reasonable payment plan that is acceptable to the
creditors.

Creditors, for their part, often come to Bais Din convinced that the debtor is taking
advantage of them and maintaining an inappropriately high lifestyle while refusing to
pay back his debts. If the debtor cooperates with the Mesadrin process and openly
discusses his bleak financial situations, creditors generally become more
understanding. Thus, it is rare for a creditor to actually insist that the strict rules of
Mesadrin be followed to the letter of the law*!.

However, this holds true only if the debtor works in good faith to repay his debts. If,
however, the debtor withholds information or is not completely forthcoming, the Bais
Din may insist on enforcing these Halachos in a stricter manner42.

Bais Din is obligated to enforce these laws strictly, and may not bend the rules out of
pity for the debtor43. Although there are situations where the creditor should be
flexible and try to help the debtor, Bais Din is charged with enforcing the parties’ strict
Halachic rights, and must collect any assets to which the creditor is entitled.44

Forcing a settlement
A debtor may not withhold payments from a creditor in order to force a settlement. A
settlement reached by such illegitimate tactics may not be valid.45 Even if the parties
sign a release, the creditor may afterwards return to Bais Din to collect the balance

40 As mentioned before, the debtor may not even support his family. The exclusions for food and basic
needs apply only to the debtor himself. His family will be forced to accept public assistance.

41 See Pelah Yoetz ‘Chov’.

42 See footnote 9

43 Choshen Mishpat 97:5.

44 There is a discussion in Choshen Mishpat 12 whether Bais Din may force a party to act nmwn o219
171Mordechai Bava Metzia 257, Agudah Bava Metzia 34, Bach 12.2, Shach 259 (3), Haishiv Moshe
Yoreh Deah 48, Mishne Sachir Choshen Mishpat 4 maintain that Bais Din can force a party to act
177 nwn 0192, while Bais Yosef 12 (mechudash 5) quotes Rosh (Bava Metzia 2:7) and Rabbeinu
Yeruchem that Bais Din may not force one to act 777 n7wn 0°19%. Ramuh seems to follow this
approach, as does Shev Yaakov Even Haezer 29. A third set of Poskim rule that while Bais Din may
not force a party to act 177 n7wn o195, they may exert verbal pressure on him to do so. (Shvus Yaakov
1:168, Pischey Teshuva Choshen Mishpat 12, Chachmas Shlomo, Aruch Hashulchan 12.2, Tumim
12.4, Tzemach Tzedek 89.).

Regardless of the above, with respect to collecting debt, the Mechaber clearly states that Bais Din
must strictly enforce all of the creditor’s rights, and may not be lenient on the debtor out of pity.
Presumably, when a debtor owes money to which the creditor is entitled, there is no 177 nwn» 0219 for
the creditor not to demand what is due. However, the mitzvah of tzedaka would apply in many cases.
45 Choshen Mishpat12:6

See also Nesivos 12 (3), Aruch Hashulchan 12:5, Tumim 12 (5).

See also Ktzos and Nesivos 205:3.
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that was ‘forgiven’.46 However, there is an important distinction between a legitimate
settlement and extortion: If the debtor threatens to withhold assets to which the
creditor is entitled, it is considered extortion and the settlement will be void. However,
if the debtor truly has no assets and offers to refinance the debt with a credit card if
the creditor will forgive a portion of the debt, the settlement is valid. Because the
debtor is offering to do something he is not Halachically obligated to do—borrowing
money from a third party with interest—he may negotiate with the creditor for a
partial forgiveness of the debt in exchange.

Collection Agency
If a debtor is truly unable to pay off his debt, the creditor may not sell the loan to a
collection agency. Doing so exposes the debtor to risks and expenses for which he may
not have been Halachically liable, since the collection agency will not follow
Halachah4?. If the creditor sells the debt, he may be liable for any extra expenses the
debtor incurs above what should be Halachically imposed4s. If, however, the debtor
has assets and simply refuses to cooperate with Bais Din, the creditor may sell the
debt to a collection agency4°.

Multiple creditors

If a debtor has some assets, but not enough to satisfy all of his debts, and all of the
creditors have the same level of priority®°, there is a dispute among the Rishonim

46 Teshuvas Harashba, quoted by Bais Yosef 205.

47 Nesivos 61 (6), Mishpat Shalom 175:53, Kesef HaKadashim 50.

The concern is that a non-Jewish company will not follow Halacha, and may consequently cause the
debtor to incur expenses for which he should not be Halachically liable. The implication is that if it is
clear that the collection agency will follow appropriate Halachic guidelines and not cause the debtor
any additional expenses, it would be permitted.

See also Shut Ritvah 14, Mechaber Choshen Mishpat 26:4.

48 Mechaber 26:4.

49 Ramuh 26:4 based on Teshuvas Ritvah 14, quoted by Bais Yosef 65mechudash 16,18.

See also Bier Hagolah 26 (40) that the creditor needs permission from Bais Din before selling to an
Akum. See also Erech Shey 26 that disagrees.

50 If the debtor owes money to a number of creditors and does not have enough assets to satisfy all of
his debts, the earlier creditors have priority over later creditors, provided: 1) they are collecting real
property (See, however, K’'tzos), and 2) the real property was purchased before the second debt was
created. However, when the assets being seized are Mitaltilin, or if they were purchased by the
debtor after he incurred the other debts, no creditor would have priority over the others.

Regardless of the above, current wages are paid before creditors, since wages are subject to the
prohibition against Bal Talin. This applies only to current wages. However, wages that are past due
would be treated like any other debt.

See also Maharsham 3:259 quoting Birkey Yosef Y.D. 284 quoting P'nay Moshe who maintains that
an indigent creditor has priority over wealthy creditors. However, Divrey Malkiel 5:278 and Chofetz
Chaim Ahavas Chesed Chelek 1 Chapter 10 Nesiv Hachesed 19 presume that no priority exists.
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whether the assets are divided pro-rated based on the total debt5!, or whether each
creditor receives the same amount regardless of the amount owed>52.

Old debt

There is no statute of limitations in Halachah. Accordingly, a creditor may
collect debt regardless of how old it is. Nevertheless, if the debt is old and there
were no previous attempts to collect it, Bais Din is obligated to carefully
research the matter to determine if the debt is legitimate53. Nesivos adds that if
there is no legitimate justification why the debt was not collected earlier54, the
debtor is believed if he claims he repaid the debt, even if the creditor has a
valid promissory note. For these purposes, a loan is considered old if it three
years past its due date, while an Iska would be considered stale six years after
its due date.55

Foreclosing on a Mortgage

Creditors often have legal mortgages that can be enforced in civil courts.
When the debtor defaults, the creditor often wants to use the legal
documents to foreclose on the mortgaged property. The question arises
whether this is permissible, or whether the parties are obligated to go to
Bais Din.

Typically, any issue between two Jewish parties must first be adjudicated in
a Bais Din. There are two reasons why a Bais Din is required. Firstly, if the
parties litigate in secular court, the verdict will be based on civil law as
opposed to Halachah. If the award is greater than what they are entitled to
according to Halachah, the excess monies are considered stolen. The only
way to ensure that the verdict reflects Halachah is by presenting their
claims to a qualified Bais Din. The second issue is the prohibition against
Arkaos. Even if a civil court will rule in accordance with Halachah, the very
act of litigating in a secular court is prohibited and causes a Chilul Hashem.

51 Rabeinu Chananel quoted by Tur 104.

Maharsham quotes Shem Aryeh Choshen Mishpat 66 that the Minhag is to follow this opinion.
HaRav Mendel Shaffran Shlita follows this ruling as well. (Tevunas Ari volume 3 pg 167)

52 Choshen Mishpat 104:10.

For example, if there are three creditors, owed $100, $200, and $300 respectively, and the debtor has
only $300 worth of assets, each creditor would get $100. If the payments were prorated, the
payments would be $50, $100, and $150 respectively. If the debtor had $360, a pro-rated division
would be $60, $120, and $180. The per-creditor calculation would be $100, $130, and $130.

Aruch Hashulchan 104:15 rules that the halachah is to divide the assets equally among creditors.
Nevertheless, the common practice is to pro-rate the assets. Aruch Hashulchan recommends that the
parties reach a compromise.

53 Rashdam 367, quoted by Kneses Hagedola 61 (13), writes that if Bais Din sees a legitimate reason
why the debt was not collected, the debt is valid. If, however, there is no plausible explanation, Bais
Din should make a P’shara Karov L’din. The custom described by Nesivos and Ateres Tzvi is not to
collect a debt if there is no clear justification for the delay.

54 Ateres Tzvi 61 (16).

55 Choshen Mishpat 61:9.
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There is an important dispute between the Maharsham5 and Maharash
Engil5” whether the prohibition against Arkaos applies to collecting a debt.
Maharsham writes that a Chov Borur, an undisputed debt, may be collected
by foreclosing in civil court, and there is no need to go to Bais Din first. (It
should be noted that even the Maharsham concedes that it would be a
Middas Chasidus to get permission from Bais Din before initiating the civil
foreclosure process). Maharsham explains that the prohibition of Arkaos,
litigating in secular court, does not apply since this is not what Halachah
considers litigation; it is viewed simply as a formality necessary to take
possession of the property to which the creditor is entitled. In addition, Bais
Din today does not have the ability to physically take possession of a
property. Accordingly, under this view one may foreclose through a secular
court system.

Orchos Hamishpatim®® and Maharash Engil object to this leniency and
point out that there are many Halachos regarding collecting debts, including
how much time a debtor is given to raise the funds he needs, the type of
assets he is obligated to sell, and how the assets are sold—and these are all
matters that may be treated differently in civil court than in Halachah59.
Furthermore, civil courts may impose additional fees such as interest
charges, court costs, or other fees that may not be Halachically appropriate.
Additionally, if a Heter Iska was executed between the parties, other
Halachic concerns may be raised. As such, a Bais Din is still necessary to
determine the creditor’s rights and the correct way to collect the debt. Even
if the prohibition of Arkaos does not apply, there remains a necessity for a
Halachic determination of the creditor's exact rights. Therefore, one must
first bring the matter to a Bais Din before initiating a civil foreclosure
process. Orchos Hamishpatim adds that the only valid application of the
Maharsham’s leniency would be when the debtor admits that he owes the
money and that he has the necessary assets, but nevertheless refuses to
pay.

The foregoing dispute assumes that the debtor admitted to the validity of the
debt. However, if the debtor challenges the validity of the debt, then there is
real litigation between the parties, in which case the litigation would require
a Bais Din according to all opinions, even if the creditor is completely
convinced that he is correct.

56 1:88.

See also Emes L'Yaakov Bava Kama 27 that suggests (although does not issue a definitive ruling)
that using the courts to recover an item that is clearly yours and does not require a verdict would not
violate Arkaos.

577:133:2

58 46:26

59 Tt should be noted that today, virtually all of the civil laws regarding debt collection are more
lenient on the debtor than Halachah, in which case this argument would not apply. However, one
needs to be very familiar with both the civil laws and Halachah before relying on this presumption.

© Rabbi Ari Marburger am@maysharim.org
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In conclusion, in some cases there is basis to use the civil court system to
collect an undisputed debt. However, one should certainly consult with a
Rav or Bais Din to ensure that that the specific instance does not implicate
any corollary Halachic issues.

© Rabbi Ari Marburger am@maysharim.org
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